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consent awards or awards that are based on a mediated 
settlement?

The question may have to be broken into parts. First, 
if a pending arbitration results in a settlement and that 
settlement is refl ected in a consent award, is it enforce-
able under the New York Convention? The answer is 
pretty certainly yes. Two recent U.S. decisions are quite 
clear on this point and there is no basis in the New York 
Convention itself or in the rules of various arbitral bodies 
that could justify a distinction between an award and a 
consent award.

Second, can a mediated settlement entered as a con-
sent award be enforced under the New York Convention? 
Here the answer may be a bit more nuanced and some 
procedures need to be observed to assure litigation is 
not generated.  But again, the answer is that if steps are 
taken carefully, a resulting arbitral consent award should 
be enforceable under the New York Convention.2 This is 
an important option that international practitioners and 
disputants desire.

Consent Awards in Pending Arbitrations

Two recent United States district court cases reject the 
contention that a consent award entered by an arbitral tri-
bunal and refl ecting the settlement by the parties during 
the pendency of an arbitration is not an “award” enforce-
able under the New York Convention.

In Transocean Offshore Gulf of Guinea VII Ltd. v. Erin 
Energy Corp.,3 an arbitration before the London Court 
of International Arbitration arose from a dispute over a 
contract for drilling equipment, personnel, and services in 
the waters off the coast of Nigeria. Before the arbitration 
hearing was held, the parties consented to the entry of an 
arbitral award by the tribunal. 

In the subsequent district court proceeding in Texas, 
Transocean and Indigo argued that Erin Energy had not 
paid what it owed under the consent award and the legal 
costs award. They petitioned for confi rmation of the 
awards under the New York Convention. 

Erin Energy challenged the availability of summary 
enforcement of the consent award by asserting that the 
court lacked subject matter jurisdiction on the ground that 
consent awards are not subject to the Convention. Erin 
Energy’s argument was founded on the contention that 
a consent award is fundamentally different from other 
arbitral awards because an arbitral award represents the 
tribunal’s conclusions, not the parties’ agreement.4

In 2018, several developments coalesced to demon-
strate a felt need among international disputants for an 
alternative to arbitrating cases to award. The fi nal report 
of the Global Pound Conferences was issued reporting 
on the conferences held from 2016 to 2017 in 24 countries 
and obtaining over 4,000 responses to consistent ques-
tions about the needs and desires of the users of ADR. 
Among its many important conclusions was that users 
desire more streamlined and cost-effective dispute resolu-
tion and expect the process to be fl exible enough to incor-
porate mediation. The Herbert Smith Freehills, PwC and 
IMI Report at 9 (2018), https://www.globalpound.org.

“[I]f a pending arbitration results in 
a settlement and that settlement 
is reflected in a consent award, is 
it enforceable under the New York 
Convention? The answer is pretty 
certainly yes.”

In a parallel development, UNCITRAL’s Working 
Group II, which had been discussing the possibility of an 
international instrument to improve enforcement of me-
diated settlements, concluded in June 2018 that it would 
recommend a new Singapore Convention—and a Model 
Law—that would permit enforcement of mediated settle-
ments in signatory countries as an analog to the New 
York Convention.1

The ability to enforce arbitral awards worldwide un-
der the New York Convention has been the driving force 
behind the enormous growth of international arbitration 
and international arbitral tribunals and centers.

“[C]an a mediated settlement entered 
as a consent award be enforced under 
the New York Convention...[T]he answer 
is that if steps are taken carefully, a 
resulting arbitral consent award should 
be enforceable under the New York 
Convention.”

The eventual acceptance of the Singapore Conven-
tion promises signifi cant changes in the future of ADR. 
But Conventions take time to be signed, adopted, and 
implemented. What is the status of the law now on 
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Interestingly, Erin Energy cited the 2016 United Na-
tions Commission on International Trade Law Secretariat 
Guide on the Convention, which states: “The Convention 
is silent on the question of its applicability to decisions 
that record the terms of a settlement between parties. 
During the Conference, the issue of the application of the 
Convention to such decisions was raised, but not decided 
upon. Reported case law does not address this issue.” 

However, the Transocean district court rejected Erin 
Energy’s argument that the Convention’s silence meant 
that it was not intended to apply to consent awards. Id. 
The Transocean court relied heavily on the earlier decision 
in the Southern District of New York in Albtelecom SH.A 
v. UNIFI Commc’ns, Inc.5 Both courts viewed any prohibi-
tion to enforcement of a settlement reached during the 
pendency of an arbitration to be counter to public policy. 
In Albtelecom, the court viewed the award entered by the 
arbitrator “mid-arbitration” with the parties’ consent as 
indistinguishable under the law from any other award. 
Both courts opined that any other rule would discour-
age resolution of disputes by settlement in arbitration 
because an enforceable award under the Convention 
would not result. Transocean specifi cally rejected the argu-
ment that enforcement under the New York Convention 
depends on the arbitral tribunal actually making its own 
fi ndings:

No binding or persuasive statutory 
language or case law requires a court to 
hold that a tribunal must reach its own 
conclusions, separate from the par-
ties’ agreement, to make a valid, bind-
ing award subject to the Convention. 
As the Albtelecom court noted, this rule 
would dissuade parties from seeking 
arbitration in the fi rst place or benefi tting 
from the effi ciencies it is meant to 
provide.6

These authorities are persuasive as to United States 
application, is it different elsewhere? For example, Eng-
lish law is clear on this point, providing that “An agreed 
award shall state that it is an award of the tribunal and 
shall have the same status and effect as any other award 
on the merits of the case.”7 And the UNCITRAL Model 
Law on Commercial Arbitration Article 30(2) provides 
that “[a]n award on agreed terms has the same status and 
effect as the award on the merits of the case.”8 

French law appears to be silent on the issue,9 but that 
does not by itself suggest that consent awards will not 
be enforced.10 However, a French case has given some 
pause. In Receivers of Viva Chemical (Europe) NV [Belgium]
v. Allied Petrochemical Trading & Distribution LC [Isle of 
Man],11 the Paris Court of Appeal annulled an enforce-
ment order of the Parisian lower court. However, the 
French court did not rely on the fact that it was a consent 
award alone. It held that the enforcement of the award 
would be contrary to French international public policy. 

On 28 September 2006, Viva Chemical purchased 
3,400 tons of base oil from a company called Petroval. 
Viva Chemical never paid for the oil. Nevertheless, Viva 
sold the oil to Allied Petrochemical.  On 22 May 2007, 
two days before Viva fi led for bankruptcy, Allied Petro-
chemical and Viva jointly appointed a sole arbitrator who 
rendered an award by consent the following day, decid-
ing that Allied Petrochemical was the owner of part of the 
oil. Allied then obtained an order of enforcement of the 
award by consent in the Paris First Instance Court. Viva’s 
receivers appealed the order on the ground that the 
award was fraudulent and would violate the principle of 
equality between creditors. The arbitration had been fi led 
during the period—on the eve of bankruptcy—when 
transactions may be voided to protect creditors. 

The Court of Appeal found not that consent awards 
are universally unenforceable but that in this case the 
award by consent had been made in the absence of a dis-
pute between the parties and that the award was fraudu-
lent and contrary to public policy. There is nothing ex-
traordinary about the refusal to enforce the award in Viva 
Chemical. The UNCITRAL Model Law and most national 
arbitration acts permit voiding an award (whether or not 
by consent) on the grounds of public policy.12 Indeed, the 
New York Convention itself provides:

Recognition and enforcement of an 
arbitral award may also be refused if 
the competent authority in the country 
where recognition and enforcement is 
sought fi nds that:…(b) The recognition 
or enforcement of the award would 
be contrary to the public policy of that 
country.

Viva Chemical does not undercut the viability of 
consent awards obtained mid-arbitration; it does provide 
a nice transition for analyzing consent awards based on 
a mediated agreement. All awards are subject to public 
policy examination. 

Consent Awards Based on a Mediated Agreement

There is no logical distinction between a settlement 
that was derived from the parties acting independently 
or a settlement that results from a mediation that the 
parties then bring to the arbitrators. The resulting consent 
awards are indistinguishable. The question of enforce-
ability of mediated settlements (or any settlement for that 
matter) entered as a consent award arises when no arbi-
tration is pending and the parties either ask the mediator 
to enter a consent award as an arbitrator (changing hats) 
or ask to convene an arbitration for the sole purpose of 
entering the mediated settlement as an award.

The problem derives from language in the New York 
Convention providing that “This Convention shall apply 
to the recognition and enforcement of arbitral awards . . 
. arising out of differences between persons, whether physical 
or legal.” 13 Some scholars posit that if a settlement has 



50 NYSBA New York Dispute Resolution Lawyer  |  Fall 2018  |  Vol. 11  |  No. 2

already been reached or mediated, there is no longer a 
“difference” between the parties and the Convention 
does not apply. Although there are sound arguments 
against this approach,14 no settling parties would want to 
have to litigate the issue. Particularly in light of the Sin-
gapore Convention’s direct resolution on enforcement of 
mediated settlements in the absence of an arbitral award, 
there is no need to subject parties to uncertainty. The 
most effi cient approach is to initiate the arbitration before 
or at the same time as the mediation. This is the solu-
tion under the Singapore International Mediation Centre 
and Singapore International Arbitration Centre (SIAC) 
Arbitration-Mediation-Arbitration Protocol,15 and others, 
including the New Jersey statute that permits enforce-
ment of mediated awards.16 Under this Arb-Med-Arb 
approach, whether the arbitrator appointed also acts as 
mediator (subject always to the express written consent 
of the parties), the resulting consent award should be 
enforceable under the New York Convention.

Conclusion

International disputants want solutions that include 
a mediation opportunity. They can have that now with 
an enforceable result. The Singapore Convention is com-
ing but the future is already available.
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Dispute Resolution Section Diversity Scholarships

Beginning in 2018, the Dispute Resolution Section of the New York State Bar Association (“DRS”) will award a maxi-
mum of 5 mediation training scholarships and 5 arbitration training scholarships each year, to encourage greater oppor-
tunities for minorities and women in the fi eld of dispute resolution.

The scholarships give recipients the following benefi ts:

Enrollment at no charge in either (1) three-day Mediation Training offered annually by DRS and the Supreme Court, 
NY County/Nassau County, or, subject to DRS approval, other mediation training offered outside the NY Metropolitan 
Area) or (2) the three-day Arbitration Training offered annually by DRS and the American Arbitration Association | Free 
one-year membership in the DRS (and the NY State Bar Association if recipient is not a member), entitling recipients to a 
host of benefi ts including | Opportunity to join and become active in one or more Section committees | Discounted reg-
istration fees for DRS programs and events | Receiving the DRS publication “The Dispute Resolution Lawyer; ” | Guid-
ance and advice from an experienced neutral to be assigned to the recipient.

Any attorney with genuine fi nancial need may apply to the NYSBA for tuition assistance to attend programs. Contact 
Kristina Gagnon at kmgagnon@nysba.org for more information.


