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Emergency Arbitration: Fast, Effective and Economical  
 

Peter L. Michaelson1 

 

 Where a party needs immediate legal relief, emergency arbitration can often provide it.   I 

will first discuss the emergency arbitration process, particularly its historic roots and what the 

process constitutes in the context of the AAA Commercial Rules, and then describe an actual 

emergency arbitration I handled this past summer for the ICDR in an international IP dispute (for 

those readers who just can't bear to wait, a copy of the award2 is provided in Appendix A). 

 

A. Background 

 

 Where could the need for immediate relief arise? 

 

Generally speaking, a disputant often requires immediate ("interim") relief whenever its 

counter-disputant unilaterally attempts to suddenly and materially change the status quo to the 

detriment of the disputant.  The disputant may expeditiously need to, e.g.: protect or secure 

property, including essential evidence, then in possession of a counter-disputant from 

destruction; enjoin the counter-disputant from disclosing confidential information of the 

disputant; secure assets, which the counter-disputant is otherwise likely to transfer out of a 

tribunal’s jurisdiction; or prevent the counter-disputant from unilaterally taking other action 

against an significant interest of the disputant. 

 

Historically, if the disputant initiated arbitration, it was unable to obtain any arbitral relief 

                     
1 The author is an attorney/arbitrator/mediator with Michaelson ADR Chambers in New York City and Rumson, 
New Jersey, primarily handling domestic and international IP (particularly patent), IT, technical and 
technology-related disputes across a wide range of industries, and is a: panelist for various well-known ADR 
institutions including the AAA/ICDR, CPR, WIPO, SIAC, KLRCA, LCIA and others, Fellow of the College of 
Commercial Arbitrators, and Fellow and Chartered Arbitrator of The Chartered Institute of Arbitrators and Chair of 
its New York Branch. He may be reached at pete@plmadr.com. 
This paper is based on a telephonic presentation which the author gave to the ABA DR Section, IP Committee on 
December 17, 2015. 
2 Open TLD, B.V v. Internet Corporation for Assigned Names and Numbers (ICANN), ICDR Case No, 01-15-0004-
1379 (August 24, 2015). This award has been published by ICANN and is publicly available at 
http://www.icann.org/en/system/files/files/emergency-award-24aug15-en.pdf . 
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until an arbitral tribunal was fully constituted — a process that could consume several weeks to a 

few months.  In those instances, the disputant had no choice but to apply to a local court for 

interim relief.  That approach was problematic.  The relief needed may not have been available 

as the counter-disputant was then outside the court’s jurisdiction and, if located overseas, 

unwilling to consent to jurisdiction based on a fear that a national court would be biased against 

it.  Furthermore, court proceedings were public, potentially lengthy and costly, and often veered 

in unexpected directions.  Thus, the disputant had no real choice but to wait until the tribunal was 

established and run the real risk of injury posed by imminent adverse action taken by its 

counter-disputant. 

 

To provide immediate relief in such situations, arbitral institutions supplemented their 

rule sets to provide emergency arbitration procedures.  An emergency arbitration is a 

significantly compressed and abbreviated arbitration procedure: fast, effective and, due to its 

deliberate brevity, rather economical.  The emergency arbitrator basically parachutes into the 

case and, before the arbitral tribunal is constituted, rapidly decides the issue of interim relief and 

issues an "emergency award" (or order). 

 

B. Emergency Arbitration Process 

 

Rule 38 of the AAA Commercial Arbitration Rules governs emergency arbitration 

proceedings in domestic arbitrations administered by the AAA.  These proceedings are now 

mandatory in all AAA administered arbitrations under arbitration agreements entered into on or 

after Oct. 1, 2013 subject to parties expressly opting-out (Rule 38a).  Emergency arbitration 

provisions now also exist in the rule sets of many major international arbitral institutions, such 

as, e.g., Article 6 of the current ICDR Arbitration Rules (the ICDR is the international arm of the 

AAA). 

 

As of a few months ago, the ICDR has administered 55 emergency arbitrations (of which 

mine is one) with an average pendency of just three weeks — starting from the time a request 

was made to the AAA/ICDR to initiate the procedure, to the time an award was rendered. 
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What power does an emergency arbitrator have? 

 

Under AAA Rule 37, an arbitrator has the power to order whatever interim or 

conservancy measures he or she deems necessary and to condition such measures upon an 

applicant’s posting sufficient security.  That is broad and encompassing and applies to all 

arbitrators: emergency arbitrators included. 

 

What is the general process? 

 

 Under AAA Rule 38, an applicant seeking emergency relief first submits a written 

request to the AAA, copied to all other parties, specifying the relief sought, and why it is entitled 

to that relief and requires it on an emergency basis (Rule 38b).  No ex parte requests are allowed.  

Within one day of receiving the request, the AAA appoints a single emergency arbitrator.  Upon 

appointment, that arbitrator makes all necessary disclosures.  Challenges to that appointment 

must be made within one day after the parties receive notice of the appointment (Rule 38c).  

Within two days after the appointment, the emergency arbitrator establishes a schedule for the 

emergency proceeding (Rule 38d) typically through teleconference, videoconference or email.  

The arbitrator can hold a formal-merits hearing, whether in-person or not and through whatever 

modality he deems best, and require written submissions or proceed solely on submissions.  The 

arbitrator can rule on his own jurisdiction and whether emergency arbitration is even suitable 

(Rule 38d).  If the applicant shows that: (a) immediate or irreparable loss or damage would occur 

in the absence of the requested relief; and (b) is entitled to the relief sought, the arbitrator issues 

a reasoned award/order granting that relief (Rule 38e), subject to appropriate security being 

posted (Rule 38g), with that relief being broadly defined, as noted, in Rule 37.  

  

 The emergency arbitrator's award is subject to review -- by a subsequent arbitral panel.   

Until that panel is constituted, the emergency arbitrator, upon request of a party and on the basis 

of changed circumstances, can modify the award/order as appropriate. 

 

 Once the emergency arbitrator issues his award, a later arbitral panel can do whatever it 

wants with that award: vacate, modify or confirm it.  Once the panel is constituted, the 
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emergency arbitrator has no further power and, absent party agreement to the contrary, cannot 

serve on the panel (Rule 38f). 

 

 Any party can also judicially seek interim relief without waiving its right to arbitration 

(Rule 38h).  

 

 Costs for the emergency proceeding are initially apportioned by the emergency arbitrator, 

subject to the tribunal changing that apportionment as part of its costs award (Rule 38i).  

Emergency arbitration awards must be reasoned (Rule 38e). 

 

 Emergency arbitration rules are silent on discovery, thus leaving the emergency arbitrator 

with broad discretion to order it.  However, in practice, the extremely short deadlines in these 

proceedings effectively preclude any discovery, thus relegating parties to solely rely on their own 

evidence. 

 

 Although an emergency arbitrator has very broad authority, the AAA Rules (and other 

rule sets) do not articulate any standard (or test) to be applied to assess suitability of emergency 

arbitration, how that standard should be exercised and to what extent, and the corresponding 

burden of proof placed on an applicant then seeking emergency relief.  Published reports of 

decisions of emergency arbitrators reveal that, consistent with Rule 38(e), emergency arbitrators 

require an applicant to demonstrate: (1) urgency; (2) at least a prima facie case on the merits at 

least to the extent of the relief requested; and (3) some concept of irreparable harm, i.e., the 

applicant cannot be made whole simply through a subsequent monetary award rendered by an 

arbitral tribunal. 

 

An emergency arbitrator immediately takes control of the process, and very rapidly, in 

succession: organizes the proceeding; issues a scheduling order; obtains submissions from 

counsel; undertakes a merits hearing, if desired; and renders a reasoned award — all within a 

matter of a couple of weeks.  While the AAA rules specify that an award in a domestic 

arbitration is due 30 days after the close of  the hearing (Rule 45), in an emergency arbitration 

where urgency is critical, the arbitrator and the parties through their preliminary hearing typically 
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agree on a very short period for the award, perhaps a week or two, at most, after the hearing is 

closed.  In my case, that period was just 10 days. 

 

Counsel and their clients, when faced with an emergency arbitration, must prepare 

themselves for a short but very intense, frenetic, focused process, with extremely tight time 

periods within which to create their submissions and prepare for and attend hearings.  For each 

party, that means that Counsel must collect all relevant documents and evidence, learn the 

operative facts, select and interview all their witnesses and generate witness statements or 

prepare those witnesses for live testimony, and compose a submission all within a couple of 

weeks, if not less.  While a claimant has the advantage of having more time to assemble its case 

as it triggers the emergency process by filing a demand for it; a respondent is often caught flat-

footed with no advance warning of the process until it receives a copy of the demand filed with 

the AAA or other administering institution and is thus under immense time pressure.  What 

would normally consume months of time in an ordinary arbitration is compressed into just a few 

weeks, if that long. 

 

Basically, whether you are counsel or the arbitrator, once an emergency arbitration 

proceeding starts, the proceeding takes over your life; it is all subsuming and you just do not 

have time to do anything else until, in the case of counsel, the hearing is over or the arbitrator, 

the award is rendered. 

 

C. Emergency Arbitration Proceeding: Open TLD, BV v. ICANN 

 

Now, with all this background in mind, what happened in my case? 

 

A Dutch domain name registrar, OpenTLD, BV, registered for its own use, i.e. acting as a 

registrant, several Internet domain names that each contained a trademark of one of its 

competing registrars.  OpenTLD then used those names to divert Internet users away from its 

competitors' websites to OpenTLD's website at which OpenTLD solicited those users' business, 

thus depriving those competitors of potential name registrations.  Two of the registrars brought 

administrative proceedings (domain name arbitrations) through the WIPO Arbitration and 
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Mediation Center under the UDRP (Uniform Domain Name Dispute Resolution Policy) against 

OpenTLD and prevailed.  In each case, OpenTLD defaulted.  Not only did the panelist in those 

proceedings order the names at issue transferred to the registrars, he also ordered WIPO to send a 

copy of his decisions to the Internet Corporation for Assigned Names and Numbers (ICANN). 

 

Every domain name registrar of names containing a generic top level domain (gTLD)  

(such as, e.g., ".com", ".org" or ".net") anywhere in the world has an Registrar Accreditation 

Agreement (RAA) in force with ICANN (ICANN has supervisory authority over and co-

ordinates the operation of the entire domain name system).  The RAA gives ICANN the right to 

suspend a registrar's ability to: (a) register new domain names in the gTLD space, and (b) initiate 

inbound transfers of such existing names, both for a period of up to 12 months if the registrar is 

found to have engaged in cybersquatting (§§ 5.5, 5.7).  The RAA provides a 15-day notice 

window, i.e. the suspension will be effective 15 days after ICANN serves a notice of suspension 

on the registrar.  The RAA (§ 5.8) contains an arbitration provision which specifies AAA 

arbitration under its international rules (meaning the ICDR Rules).  That provision also states 

that a registrar can initiate arbitration to contest whether suspension was appropriate and also 

request the arbitration panel to stay the suspension until an arbitration decision is rendered.  

Further, under §5.8, a stay will be granted only if the Registrar can show that its continued 

operations would not be harmful to the public interest. 

 

ICANN, in response to the two WIPO decisions, performed a suitable investigation and 

concluded that OpenTLD committed cybersquatting contrary to the RAA.  Thereafter, on June 2, 

2015, ICANN, in accordance with its dispute resolution procedures, sent OpenTLD a compliance 

inquiry message setting a deadline of June 10th for OpenTLD to respond.  A compliance inquiry 

message sets forth deficiencies which ICANN has found with a registrar and provides the 

registrar with an opportunity to correct the deficiencies.  No response was received by ICANN 

from OpenTLD to its June 2nd message, though ICANN has confirmation, from its e-mail 

server, that OpenTLD received that message 3 seconds after it was sent out. 

 

In the absence of any response, ICANN, on June 23rd, issued a Notice of Suspension to 

OpenTLD, stating that, on July 8th, it would commence a 90-day suspension of OpenTLD's 



7 
 

name registration and inbound name transfer privileges. 

 

OpenTLD then initiated an emergency arbitration proceeding with the ICDR to stay the 

suspension pending a final determination of the merits of the suspension.  Why?  It did not want 

the suspension to go into effect on July 8th, else its reputation would be damaged and it stood to 

lose considerable revenue by not being able, during a 90-day period, to register new domain 

names for the gTLD registries it handled and accept transfers of incoming names.  It wanted the 

suspension stayed as soon as possible.  Once the proceeding was filed, ICANN unilaterally 

stayed the suspension until the emergency arbitrator ruled on whether a stay should be granted to 

OpenTLD under the RAA. 

 

Now, with the emergency arbitration started, what happened? 

 

On July 15th, I received an e-mail from the ICDR inviting me to serve as an emergency 

arbitrator in the case.  I immediately recognized just how intense and encompassing an effort was 

being requested of me.  If you, as Counsel, find your client as a party in an emergency 

proceeding, be absolutely certain that you and your firm have the bandwidth to immediately 

handle it.  As an arbitrator, it is essential to have the time available for the case.  If you do not 

have the time, do not take on the case.  Given the extremely tight deadlines in the proceeding, 

both counsel and the arbitrator must immediately drop everything else they are doing during the 

proceeding and sharply focus their attention on the proceeding for its entire pendency to the 

exclusion of everything else for one simple reason: they do not have time to do anything else.  

Time is of the essence; the sooner the award can be rendered, the better for the parties.  An 

emergency proceeding is not for the "faint of heart" and certainly not for an attorney who has no 

experience handling an arbitration or his firm which doesn't have any experience either. 

 

I held a preliminary teleconference with counsel for the parties the next day, July 16th.  

We agreed that there would be one round of written submissions: Open TLD's opening brief on 

July 23rd, ICANN response brief on August 4th, and OpenTLD's reply brief on August 10th, 

with a telephonic hearing before me on August 14th.  My award was due not later than August 

24th.   We held to this schedule, as ambitious as it was. 
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After I received the opening brief it immediately became apparent to me that I could not 

wait until after the hearing concluded on August 14th to begin writing the award.  The issues 

involved were complex, and 10 days just would not suffice.  What I did -- and what proved to be 

crucial for me in managing my own time  -- was to start writing the award right after I received 

the first brief on July 23rd and then, as I received and reviewed each successive brief, expand the 

award with information from that successive brief and modify, as needed, all material in the 

award I had previously written in order to reflect the essence of that brief and its impact on the 

award.  Thus, the award "evolved" over time with each submission.  There is a considerable 

amount of background information in the first brief that will not change with subsequent briefs, 

and can incorporated into the award right away, which saved me considerable time later.  

 

Writing focused and sharpened my thinking about the specific issues in contention and 

allowed me to include in my "evolving" award: specific questions to ask counsel at the hearing, 

and notes which delineated all additional information I needed which that brief did not include.   

I then carefully reviewed each successive brief  -- as I did the opening brief, but also scrutinized 

it to see whether it answered any of my existing questions or supplied any of the missing 

information I then sought, and whether it led to me to contemplate further questions and need 

additional information -- and so notated as such in the "evolving" award as it then stood.   Some 

of my questions were answered and some material I sought were supplied by a subsequent 

submission. 

 

By the time of the hearing on August 14th, I had completed most of the award.  In 

particular, I completed just about all the background sections of the award, set forth all the 

arguments of counsel in the award, devised a written template for my discussions of the issues in 

dispute subject to completion based on arguments presented at the hearing, and had some 

remaining questions for counsel.  At the hearing, counsel presented their respective arguments, 

and I asked my remaining questions.  The next day after I closed the hearing, I went back to the 

award and, over the ensuing few days, completed the remaining sections and also circled back to 

the sections I had previously written and revised them as needed. 
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Knowing that the ICDR prefers to have an award a few days, before it is due, for its own 

internal review,  I finished the award on Wednesday, August 19th and sent it off to the ICDR for 

review.   If I had waited until after the hearing on April 14th to start preparing the award, I 

simply could not have completed it in 10 days, let alone to the detail it now contains -- the case 

was one of first-impression and the issues far too complex.  

 

In an emergency arbitration, given how sharply concatenated it is, counsel will appear 

before the arbitrator just once -- and that is at the hearing and for my case that was just for a 

half-day.  I need to make the most of that opportunity.  Obviously, each counsel will present and 

fully argue its case at the hearing, but also I, as the arbitrator, have to be certain that I obtain all 

the information I need from that counsel at the hearing because I will not have another 

opportunity to do so.  That means I need to be fully prepared with my own list of questions.  I 

was.  I ask questions.  If there is something I do not understand in counsel's submissions and I 

think it is important to my comprehension of the case -- and it has not been resolved in my mind 

whether in a later submission or during counsel's own presentation at the hearing, I'll ask a 

question and I did: quite a few in fact.  Therefore, by having started writing the award coincident 

with having the first brief, I was able to fabricate a list of questions early on and keep revising it 

as needed, right up to the time of the hearing.  This ensured that at the end of hearing, no 

questions remained and I had all the information I needed to decide the case. 

 

Advantageously, as in my case, parties to an emergency arbitration often gain invaluable 

early insight into how an ensuing arbitral tribunal would perceive the merits of their dispute, i.e. 

here whether OpenTLD's suspension was justified, simply by extrapolating the emergency 

arbitrator’s decision -- here my award.  Often, parties can use that insight to quickly resolve their 

entire dispute, either because the party seeking emergency relief realized it had no realistic 

possibility to obtain an effective remedy should it ultimately prevail in the ensuing arbitration, or 

was persuaded that the tribunal would skeptically view its success of prevailing on the merits of 

its underlying claims. Such early resolution eliminates further arbitration, thus yielding 

considerable savings in both time and cost.   To my knowledge, the parties before me resolved 

the entire matter shortly after I rendered my award, saving them the necessity, time and cost of 

holding a full arbitration. 



10 
 

D. Precedent/Enforceability 

 

 Judicial decisions concerning emergency arbitration are scant.  To date, the only decision 

in the US has been rendered by the Federal District Court in the Southern District of New York 

in Yahoo! Inc. v. Microsoft Corp. (2013 WL 5708604, Case No. 13CV7237 (Part I))  (U.S.D.C. 

S.D.N.Y., Oct. 21, 2013).  There, the Court enforced a AAA emergency arbitration award. 

Specifically, Microsoft and Yahoo contractually agreed that, by 2011, Yahoo would transition its 

search queries originating in two foreign markets onto Microsoft’s Bing search engine. Technical 

problems ensued. Consequently, the parties agreed to delay the transition to the end of 

October 2013.  On Sept. 20, 2013, Yahoo notified Microsoft that it was then not proceeding with 

the transition but hopefully would resume it in early 2014.   That same day, Microsoft informed 

Yahoo that it considered Yahoo in breach of their agreement. On Sept. 26, Microsoft 

commenced an emergency arbitration, through the AAA, seeking specific performance to 

compel Yahoo to timely complete the transition.  On Oct. 14 (only 18 days after the emergency 

arbitration was initiated -- and that is a very short period even for an emergency arbitration, mine 

was 40 days) and after extensive briefing and a two-day hearing, the emergency arbitrator 

rendered his award through which he denied the request for specific performance, but issued an 

injunction that “restores the parties to the activities they were ready to proceed with before the 

pause.”  Despite a vacature challenge by Yahoo, the Court upheld the award. 

 

 Emergency arbitration can be particularly useful where urgent relief is essential.  In the 

international arena, given the enforcement of arbitral awards under the NY Convention, 

emergency arbitration may very well be the only real path a party has to obtain effective urgent 

relief.   

 

 Accordingly, counsel and parties should seriously consider emergency arbitration as it 

can yield substantial efficiencies and yet be very effective -- where speed matters. 



This award had been published by ICANN and is publicly available at http://www.icann.org/en/system/files/files/emergency-award-24aug15-en.pdf .
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