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The Perils of Arbitrator Subject-Matter Expertise 

The ability to select and appear before arbitrators with 
factual subject-matter expertise is often proclaimed as a 
great advantage of arbitration over litigation. However, ex
pert/arbitrators can also present perils to natural j,ustice and 
to arbitral award enforcement. Those perils, particularly 
for international arbitrations that are governed by prevalent 
English or New York law 1 or that are seated in the ever
popular London or New York City2, should be considered by 
all parties - German, British, American, all - if appointing or 
facing an expert/arbitrator. 

Most legal traditions and many international standards deem 
it a matter of natural justice that a party be told what evidence 
- particularly expert evidence - is being offered against it
and that a party be given an opportunity to confront that
evidence. The UNCITRAL Model Law on International
Commercial Arbitration, for example, explicitly requires
that "any expert report or evidentiary document on which the
arbitral tribunal may rely in making its decision shall be
communicated to the parties."3 
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English law is the most frequently used by corporations for international
arbitrations; New York law is second. English law and US law combined
govern an estimated 62% of international corporate transactions. See 20 I 0 
international Arbitration Survey: Choices in International Arbitration;
Queen Mary, University of London/White & Case LLP, page 14.

2 London is corporations' most preferred international arbitration seat; New 
York City is sixth. The law in four of the top seven seats (London, Pa
ris, Singapore, Hong Kong, Geneva, New York, Stockholm) is based on 
English law. See 2018 international Arbitration Survey: The Evolution of 
International Arbitration; Queen Mary/White & Case LLP, page 9. 

3 UNCJTRAL Model Law on lnlernational Commercial Arbitration 1985 (ad
opted with amendment in 2006), Article 24(3). See also IBA Rules on !he 

Particularly in England and the United States, though, the 
courts are indulgent of expert/arbitrators "evaluating" the 
evidence or using their "general" knowledge, and arbitral 
awards are likely to be upheld, even if an expert/arbitrator 
makes a mistake. On occasion, the judges are explicit as to 
why they are indulgent: when the parties appointed an expert 
as arbitrator, as far as the judges are concerned, the parties 
"took the risk that errors of fact might be made or invalid 
inferences drawn without prior waming."4 

Contrariwise, if an expert/arbitrator creates new evidence in
tracranially or uses "specific" factual knowledge, the losing 
party may successfully challenge an award, justly complai
ning that it was "unable to present its case."5 

The Chartered Institute of Arbitrators, in the 2017 update 
to their international arbitration practice guideline "Party
Appointed and Tribunal-Appointed Experts," adverts to that 
second peril of arbitrator expertise. The Commentary to 
Article 2 of the updated guideline includes this warning: 

"Use of the arbitrators' own expertise 

Arbitrators are often chosen, in part, because o
f 

their 
expertise in the subject matter, lex arbitri or the sub
stantive law of the contract (lex causae) and, in such 
circumstances, expert evidence may be unnecessary. 

Taking of Evidence in international Arbitration (20 I 0), Preamble ("3. The 
taking of evidence that be conducted on the principles that each Party shall 
act in good faith and be entitled to know, reasonably in advance of any 
Evidentiary Hearing or any fact or merits determination, the evidence on 
which the other Parties rely.") 

4 London Underground Ltd v City/ink Telecommunications Ltd [2007] 
EWHC 1749 (TCC). 

5 See Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards (New York 1958), Article V(l )(b). 
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What is "fair," in turn, devolves into an "intuitive judgment 
... [which is] not immutable [and] may change with the 
passage of time ... not to be applied by rote identically in 
every situation ... [and] dependent on the context ... " 16 The 
determination as to what's fair, therefore, is the opposite of 
what corporate executives prefer (e.g., precision, certainty, 
predictability). And, that fairness determination will usually 
be made by courts either at the seat or in jurisdictions where 
the loser has assets, all of which may be far away or hostile, 
by judges who may agree (as far as the executive can tell) 
with Macbeth's witches: "Fair is foul, and foul is fair / Hover 
through the fog and filthy air." 17 

So, what is a corporation - German, British, American, any 
- to do?

If considering appointing an expert/arbitrator, parties and 
their counsel should weigh the apparent benefits of an expert/ 

16 As summarized by Lord Mustil of the United Kingdom House of Lords 
in R v Secretary of State for the Home Department Exp. Doody [ 1994] 1 
A.C. 53 I, 560.

17 Shakespeare, W. Macbeth, Act 1, Scene I. 
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arbitrator ( efficiency, knowledge, understanding) versus the 
perils presented by an expert/arbitrator (surprise decisions 
based on mistaken "evaluations/extrapolations" of the evi
dence that are then either excessively indulged or wastefully 
vacated by the courts). 

And, if appearing before an expert/arbitrator, parties and 
their counsel should relentlessly insist that they be told of, 
and allowed to deal with, any "evaluations/extrapolations" 
that the expert/arbitrator is inclined to make, even if that in
clination arrives after the hearing and during the drafting of 
the Award. 

One consistently-emphasized element of the intuitive judg
ment as to whether an expert arbitrator has "misbehaved," 
and hence whether an arbitration award is "fair or foul," is 
whether the losing party knew what evidence (and evalua
tions or extrapolations) were against it and had a reasonable 
opportunity to deal with them. Particularly if a losing party 
has consistently asked to be told and was refused, the courts 
may grant a do-over - not ideal, but better than an unjust 
defeat. 




